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Legal Limits of Nursing

· Nurses must understand the law to protect themselves from liability and protect client’s rights.

· Sources of Law:

· Laws regulating nurses are statutory, regulatory (administrative), and common.

·  Practice Acts: Describe and define the legal boundaries of nursing practice within a state.

· Statutory Law can be criminal (ill-use of an Rx) or civil (encourage fair and equitable treatment). 

Legal Limits of Nursing

· Standards of Care:

· The legal guidelines for nursing practice defined by Nurse Practice Acts and the State Board of Nursing, state and federal regulations effecting healthcare institutions, professional nursing organizations, and policies and procedures of the institution.

· Used to gauge actions as prudent or not.

· Breach constitutes malpractice.

Legal Limits of Nursing

· Standards of Care:

· Nurses’ responsibility to be familiar w/ their state’s practice act.

· ANA developed standards for nursing practice, policy statements, and similar resolutions.

· Specialty organizations also help dictate what are the standards in particular specialties.

· Institutional policies and procedures help guide duties of care in the workplace.

Legal Limits of Nursing

· Standards of Care:

· Expert nurses testify as to what constitutes the standard of care during a malpractice case.

· The best way to keep informed is to read the literature!

· Read Box 22-1: Anatomy of a Lawsuit

Federal Statutory Issues in Nursing Practice

· Americans with Disabilities Act (ADA):

· Healthcare workers and clients cannot be discriminated against; HIV included.

· Emergency Medical Tx & Active Labor Act (EMTLA):

· Requires that appropriate emergency care be provided to clients.

Federal Statutory Issues in Nursing Practice

· Mental Health Parity Act:

· Suicidal or homicidal clients can be admitted involuntarily for up to a 3-day period (Baker Act); substance abusers can be admitted similarly through the Marchman Act.

· Advance Directives:

· Patient Self-Determination Act requires institutions to inform clients of their rights, including refusal of Tx.

Federal Statutory Issues in Nursing Practice

· Advance Directives:

· Go into effect when a client is no longer legally competent.  

· Living Wills: Written documents that direct Tx in accordance with a client’s wishes in the event of a terminal illness of condition.

· If healthcare workers follow the living will, they are immune from liability.

Federal Statutory Issues in Nursing Practice

· Advance Directives:

· A durable power of attorney for healthcare designates an agent, surrogate, or proxy to make decisions on a client’s behalf.

· Agent’s decision is based on the client’s wishes,

· If the client is unable to competently make decisions, the state balances-out what the client would want with medical ethics and standards of care.

Federal Statutory Issues in Nursing Practice

· Advance Directives:

· DNR orders are written orders to withhold life-saving interventions; slow codes are malpractice.

· Physicians sign a DNR with the client and without a DNR, CPR is performed.

· Uniform Anatomical Gift Act:

· Individual’s who are 18+ can give consent for organ donation.

· Required Request Laws mandate obtaining of organ donation status of inpatients. Donor lists based on priority.

Federal Statutory Issues in Nursing Practice

· Health Information Portability and Accountability Act (HIPAA):

· Limits the extent to which health plans may impose preexisting condition limitations and prohibits discrimination based on health status.

· As long as an individual is continuously covered for 12 months, exclusion based on preexisting illness is illegal.

· Privacy Standards also serve to protect a client’s confidentiality in written and verbal forms. 

Federal Statutory Issues in Nursing Practice

· Restraints:

· Regulated through Medicaid statutes & FDA; may be imposed:

· To ensure safety of resident or other residents;

· When duration is written by physician.

· The nurse is liable for periodically releasing restraints and assessing restrained clients.

State Statutory Issues in Nursing Practice

· Licensure:

· Basic educational requirements and successful passing of NCLEX-RN/ NCLEX-PN = Licensure by state.

· Licenses are property rights and due process is required for suspension/revocation.

· Good Samaritan Laws:

· Laws that limit liability and offer legal immunity for nurses who help at the scene of an accident.

State Statutory Issues in Nursing Practice

· Public Health Laws:

· Laws such as mandatory reporting of suspected abuse, reporting communicable diseases, ensuring immunizations, and reporting other events to protect the public.

· Authored by state legislatures, CDC, and OSHA.

· The Uniform Determination of Death Act:

· 2 standards: Complete CP cessation; cessation of brain function (including stem).

· Autopsies are either voluntary or involuntary.

· Physician-Assisted Suicide:

· ANA opposes; only Oregon permits.

Civil & Common Law Issues in Nursing Practice

· Torts:

· Malpractice: Can be Unitentional or Intentional Torts.

· Intentional Torts:

· Assault: Threat to bring about harmful contact; threatening an injection w/o consent.

· Battery: Any intentional touching w/o consent; always includes assault.

· Consent can be implied.

Civil & Common Law Issues in Nursing Practice

· Torts:

· Invasions of Privacy:

· Intrusion on Seclusion: Reporters publishing hospitalized pictures of a client.

· Appropriation of Names: Releasing a client’s medical information w/o consent.

· Publication of Embarrassing Facts: Videotaping procedures w/o consent.

· Publicity placing one in false light.

-     Malice Defamation of Character is either Slander (spoken) or Liable (written) 

Civil & Common Law Issues in Nursing Practice

· Unintentional Torts:

· Negligence: Conduct that falls below the standard of care.

· Nursing malpractice results when nursing care falls below the standard of care. 4 criteria:

· Nurse owed a duty to the client;

· Nurse did not carry out that duty;

· Client was injured;

· Nurse’s failure to carry out duty resulted in injury.

Civil & Common Law Issues in Nursing Practice

· Unintentional Torts:

· Thorough documentation is essential to help defend a nurse accused of malpractice.

· Remember if documentations is incomplete or lost, care is considered negligent. Documentation dictates what was done.

· Consent:

· General consent forms are signed on admission; specialty procedures require separate forms.

Civil & Common Law Issues in Nursing Practice

· Consent:

· Official interpreters must provide interpretive services to foreign, deaf, or illiterate clients.

· Informed consent is a person’s agreement to allow something to happen based on a full disclosure of risks, benefits, alternatives, and consequences.

· Failure to obtain consent in non-emergencies results in battery.

·  The nurse doesn’t obtain legal informed consent; only witnesses such consent.

Civil & Common Law Issues in Nursing Practice

· Consent:

· Parents/ legal guardians provide consent for minors; in emergency situations consent is implied.

· Abortion Issues:

· Several cases established the constitutionality of abortion; state laws regulate the procedures.

· Student Nurses:

· Share liability with institution, instructor, and college.

Civil & Common Law Issues in Nursing Practice

· Malpractice Insurance:

· Registered Nurses should not carry supplemental insurance unless they have several practice sites.

· Abandonment & Assignment Issues:

· Nurses should not “walk out” as a result of inadequate staffing. Instead, report to administration.

· Floating nurses should not work out of their area of expertise.

· A nurse should not perform a physician’s orders if harm will come to the client. Verbal orders should be clarified and signed by the ordering physician.

Risk Management

· Attempts to ID risks and hazards before they occur.

· When adverse events occur, document the name of the physician notified.

· Equipment should be checked by biomedical engineers and monitors are not 100% reliable.

· Never chart, “Incident Report filed.”

· Professional Involvement:

· Stay involved with professional organizations to ensure knowledge of current standards of practice.

